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THE SANCTION OF INTERNATIONAL LAW 

By Ronald F. Roxburgh 
Of the Middle Temple, England, Barrister at Law 

Eveky satisfactory definition of law implies a sanction. 1 Some 
penalty must be imposed upon a law-breaker, to be exacted, in the 
last resort, by external power. 2 Force, therefore, is vital to law as it 
is to war, though normally it plays a less obvious part. 3 A felon who 
is brought up for trial, condemned, and sent to prison, is induced by 
force, or by the fear of force, to submit to the court and to punish- 
ment. The policeman and the warder are the instruments of external 
power by which he is constrained to obey. 

Force also supplies the most important incentive for securing 
obedience to law. It is true, as Maine pointed out, 4 that for every 
man who keeps the law through conscious fear of punishment, there 
may be hundreds who do so as it were instinctively, and without a 
thought on the subject. But while this law-abiding spirit, which is 
characteristic of large sections of a modern community, owes its 
origin to a number of causes, perhaps the most potent of all has been 
the enforcement of law through long ages in the past. 

But the power which stands ready to enforce the law in every 
ordered state, and diverts many would-be offenders from their pur- 
pose, itself came into being by the will or consent of the dominant 
part of the community, and relies for its support on their continued 

i Ftir das Feuer ist dag Brennen nicht wesentlicher als fur das Recht die 
Erzwingung seiner Befolgung. Jhering, Zweck, I, 321, quoted by Holland, Juris- 
prudence, 11th ed., p. 42. 

2Legum eas partes quibus pcenas constituimus adversus eos qui contra leges 
fecerint sanctiones vocamus. Justinian, Inst., II, i, 10. 

3 "Those persons against whom the state administers justice are commonly 
so completely within its power that they have no choice save voluntary sub- 
mission and obedience. It is enough that the state possesses irresistible force 
and threatens to use it; its actual use is seldom called for." Salmond, Juris- 
prudence, 3rd ed., p. 97. 

« International Law, p. 50. 
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consent. Historically examined, the sanction of law did not, of 
course, spring into being fully armed in response to some clear call 
from the community. On the contrary, "the farther we penetrate 
into the primitive history of thought, the farther we find ourselves 
from a conception of law which at all resembles a compound of the 
elements which Bentham determined, ' ' 5 and it is desirable to em- 
phasize incidentally the voluntary and arbitral character of much of 
the early administration of law. 6 But properly interpreted, history 
does not belie the proposition that the complex process of develop- 
ment resulting in a modern community in the general enforcement 
of law by regular and irresistible action cannot be dissociated from 
the successive steps by which states have come to desire such laws and 
their enforcement. New rules will only be put into operation 7 if they 
meet with the general approval of the members of the community for 
the time being; rules which have come down from the past will fall 
into disuse, if they have ceased to enjoy general acquiescence. 

It may be a difficult matter to ascertain the precise degree of 
general consent which any particular rule, or indeed any system of 
laws, enjoys at any given time. In every state there will be some 
who strongly uphold the law, some who consent to its enforcement, 
some who acquiesce, and some who long for its overthrow; but the 
strength of these parties cannot be measured merely by counting 
their supporters. Individuals differ, not merely in their opinions, 
but also in their opportunity of giving effect to them ; and so it hap- 
pens that an existing government or administration can continue 
to exercise its functions, within certain limits, after it has lost the 
support of the majority of the community. But putting aside such 
considerations, and leaving out of account the inherent power of 
resistance to change found in every established order of things, it 
may be stated as a general proposition that a law or system of laws 
will be enforced so long as the weight of public opinion behind it is 
greater than that in favor of its overthrow, and not much longer. 

s Maine, Ancient Law, 10th ed., p. 7. 
« Ibid., Note by Sir F. Pollock at p. 23. 

* "Public opinion, which is the ultimate sanction of all law." Hall, Inter- 
national Law, 6th ed., p. 15. Of. also Oppenheim, International Law, I, p. 16. 
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Recent events supply two apt illustrations of the dependence of 
law on public opinion. A few months ago an impending national strike 
on the railways of Great Britain seemed to threaten, by its possible 
consequences, the whole system of law and government. But as soon 
as the blow fell, it was at once evident that the general body of the 
public were wholly opposed to constitutional changes brought about 
by pressure from any single section of the community, and from that 
moment the ultimate issue was certain. When, on the other hand, 
Germany and Austria challenged the public order of Europe in 
1914, the challenge was not at once accepted by every member of the 
family of nations, nor by so many of them as to make the task of the 
law-breaker hopeless from the outset. And so the issue was long in 
the balance, and the law of nations was suspended for a time. 

But though a comparison between these two cases shows that the 
sanction of the municipal law of England proved to be stronger than 
that of the public law between states, the difference between them 
was solely one of strength, and not at all a difference in kind. Both 
systems of law depend for their enforcement upon external power 
resting upon general consent; neither can ever be wholly exempt 
from the possibility of breakdown or overthrow. 8 

In truth, there is no alternative to consent as the basis of the law 
of nations, and there is and can be no substitute for external power 
as the ultimate means of enforcing it. A mental predisposition to 
obey the law without doubt forms part of the inheritance of certain 
peoples, and this, and the law-abiding habit which it engenders, are 
fostered by many influences which do not owe their compelling power 
to physical strength. Many thoughtful men who have been impressed 
by such reflections as these, have contemplated the ultimate estab- 
lishment of a form of society from which the use of force might 
be altogether eliminated. There is, however, small ground for hoping 
that such an organization could be set up to govern the relations 
between state and state. No community of any size has been able to 
dispense with force as a background for its political and judicial 

s The fact that international law is not always enforced cannot affect its 
claim to be regarded as law. "A weak law is nevertheless still law." Oppen- 
heim, International Law, Vol. I, p. 14. 
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administration ; yet in some of them reverence for law has been known 
to be strong. In the sphere of public international law the law- 
abiding spirit is weak, and wages an unceasing struggle against 
national and racial instincts and aspirations. But this is not its only 
source of weakness. It is probable, as has already been suggested, 
that the inherited predisposition to obey the law, which is character- 
istic of some communities, was originally induced by a painful and in- 
timate understanding of the nature of forcible punishment. Moreover, 
even if a spirit of reverence for law could in fact be established solely 
by influences removed from all thought of physical compulsion, it 
could hardly hope to survive in a community where offenders escaped 
all punishment except moral rebuke and such redress as the sufferer 
might be able to exact for himself. 

The well-known passage in which Maine argues that ' ' the founders 
of international law, though they did not create a sanction, created 
a law-abiding sentiment, " 9 is liable to misunderstanding. At the 
time when the modern law of nations came into existence, there had 
sprung up in western Europe a number of independent states, whose 
sovereigns or statesmen had already felt the need of some rules to 
regulate their dealings with one another. The early publicists stepped 
in to supply the need, and offered a body of rules constructed on a 
basis partly moral, partly religious, partly scholastic and partly his- 
torical. 10 Many of them were adopted; they became usages, and in 
process of time customary rules of law. No doubt, the lessons of 
respect for law, which these early writers taught, were not without 
valuable influence upon the men who put the new rules into practice, 
and so their writings assisted in securing their adoption ;" but by the 
time that some of these rules were regarded no longer as optional 
but as obligatory, states must have contemplated the prospect of their 
enforcement by other means than their own reverence for law. 

But though a law-abiding spirit cannot be a substitute for force 
as the sanction of law, its cultivation is of great importance. It 

9 International Law, p. 51. 
io Gf. Oppenheim, op. cit., Vol. I, p. 17. 

ii Of. Emerson, Essay on Politics. "The gladiators in the lists of power feel, 
through all their frocks of force and simulation, the presence of worth." 
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renders obedience more palatable, since compliance through fear is 
always distasteful, while to do right without a thought involves no 
effort at all. Moreover, once it is established, it strengthens the 
determination of the community that a member who breaks the law 
should be punished. Eespect for law, and the enforcement of the 
law by external power, are curiously interdependent. 

External power, therefore, supported by the general consent of the 
family of nations, and assisted by such reverence for law as may be 
found among its members, is the instrument by which the law of 
nations is enforced. So far the sanction of international law is 
identical with that of all law. But if we pass on to consider the 
manner in which this external power is applied, important points of 
difference begin to appear. For in a modern civilized state, the mem- 
bers of the community do not in a body undertake the enforcement 
of law, but delegate their powers to a few of their number, specially 
selected for the task. They set up a government comprising a legis- 
lature to make the laws, a judicial branch to expound and apply 
them, and an administrative organization to enforce them. But the 
family of nations has evolved no similar machinery, 12 and the mem- 
bers themselves, organized hurriedly for the occasion, have to play 
a direct part in securing obedience to their laws. Intervention by 
other Powers, or the threat of intervention, constitutes the most 
important, and the more usual method, of enforcing the law of 
nations. 

It is at all times possible for the nations of the world, if only 
their will to act is sufficiently strong, to compel a refractory state to 
obey the rules which they have agreed to regard as obligatory in their 
mutual dealings. It may not be necessary for them to resort to armed 
force; a threat to use it, supported by an unequivocal display of 
determination, may suffice; or again financial or commercial pressure 
may be an effective means of constraint. During the war, belligerents 
attached such importance to the good will of neutral states that they 
spent large sums of money on propaganda, often in countries which 

"Neither the machinery devised at The Hague Conferences nor that contem- 
plated by the Covenant of the League of Nations can be properly regarded as 
first experiments in international government. 
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they could not hope to bring into the field on their side ; by printed 
and spoken word, by wireless and by film, each sought to justify his 
acts by the standard, not only of justice, but also of international law. 
The desire to have access to the supplies of neutral money and raw 
materials was the primary motive for this lavish expenditure, and 
the neutral Powers, being in a position to grant or withhold such aid, 
might have brought strong pressure to bear upon any belligerents 
which seemed to them to have violated the law, if the course of the 
struggle had been somewhat different. 

Commercial and financial intervention, combined with naval press- 
ure, was a method of enforcing respect for international obligations 
upon the smaller states which was adopted during the nineteenth 
century. It was a measure of restraint short of war, known as 
"pacific blockade," and it was employed against Greece in 1886, 
against the Island of Crete in 1897, against Venezuela in 1902, and on 
other occasions. 13 It is probable that the economic boycott, with or 
without military or naval pressure, will in future play a still more 
prominent part in enforcing international law. 

Another form of intervention without resort to war is by pressure 
of moral disapprobation. The adverse judgment of the family of 
nations does, in some cases and to a certain extent, deter or punish ; 
but it is impossible to assess the strength of this elusive form of 
sanction. For its effectiveness will depend partly on external cir- 
cumstances, such as the lawbreaker's opportunity for silencing hostile 
criticism by achieving instant success, or by diverting the eyes of the 
world to other more sensational objects, partly upon the prevailing 
international morality, and partly upon the national character of 
the offending state. This national character does not bear a relation 
to that of its members which is capable of exact definition, 14 and can 
only be discovered by special observation and study ; but perhaps, as a 
general rule, states will be less sensitive to the bad opinions of others 
than would be an individual of similar temperament, both because 

13 See Oppenheim, op. tit., Vol. II, p. 48 ; Hall, International Law, 6th ed., 
p. 364. 

14 "There is a genius of a nation, which is not to be found in the numerical 
citizens, but which characterizes the society." Emerson, Essay on Nominalist 
and Realist. 
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responsibility is more widely diffused and blame less easily assignable, 
and because a sense of national insularity supported by a strong 
patriotism is less painful than individual isolation. But however 
difficult it may be to appraise the strength of moral disapprobation 
as a sanction of international law, it is not open to question that it 
sometimes operates to restrain or punish a law-breaker. The law of 
nations does, to a large extent, supply the standard by which the 
conduct of states is judged, and whenever it is broken, the offender 
is always ready with excuse and justification. 15 It will be of interest 
to see how far the feeling recently reported to prevail in some quarters 
in Germany that the German Empire is an outcast from the civilized 
world may influence the future development of German national 
policy and its attitude towards international law. 

But if commercial, financial or moral pressure are unavailing, the 
only means of enforcing the law of nations which remains (other than 
self-help) is direct intervention by force of arms. 16 This is a means, 
the effectiveness of which, whether as a deterrent or as an instrument 
of punishment, and whether in peace or in war, varies with the 
changing political situation, and its study reveals one of the most 
important points of contact between international law and diplomacy. 

In a period of peace, a state that is anxious to break the law must 
take into consideration the political and military strength of its 
friends as compared with that of the states which may be expected 
to oppose it ; it must also consider the manifold influences which may 
induce friend or opponent to intervene or to stand aside. If irre- 
sistible forces appear to be mobilizing to support the law, it will not 
be lightly broken; and if it is broken, punishment will probably be 
swift to follow. When, on the other hand, the position of the would-be 
offender, fortified by the prospective help of his friends, would be 
hard to assail, and other states show reluctance and hesitation to 
intervene, he may decide to take the risk. 

is Of. Oppenheim, op. tit., Vol. I, p. 15. 

« It is impossible to agree with Bonfils ( Manuel de droit International Pub- 
lic, 6th ed., p. 12) that war cannot be the sanction of international law in the 
sense in which the word is used in jurisprudence. It would seem that it can 
be if the external force is being applied by the general consent of the community 
and for the purpose of vindicating the law. 
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Such was the policy of Eussia after the Franco-Prussian War. 
She felt that the Powers, handicapped by the exhaustion of France, 
would be slow to undertake active intervention in support of the 
treaty arrangements in the Near Bast of 1856 and 1871 ; and so she 
took the risk of violating them; but her policy was only partly suc- 
cessful. Acting from similar motives, Austria, in 1908, took the oppor- 
tunity provided by the embarrassments of Eussia after the war with 
Japan to disregard the obligations of the Treaty of Berlin. She 
believed that since Eussia. was unable to speak with her accustomed 
weight in the councils of Europe on behalf of the Slav races, the 
other Great Powers would confine themselves to a mere protest. 

Thirdly, if political power is so evenly adjusted that no reliable 
estimate can be formed of the probable consequences of an upheaval, 
the intending law-breaker may either be deterred from treading such 
a perilous path of uncertainty, as Germany was deterred for several 
critical years before the war, or he may have sufficient self-confidence 
to tempt the issue in the spirit in which Germany invaded Belgium 
in 1914. The effectiveness of the sanction of the law in such circum- 
stances can only be determined after the event. 

Eather different considerations will determine the attitude of 
belligerent states towards the laws of war or neutrality. If the 
strength of one warring state and its allies is immeasurably greater 
than the strength of the opposing state and its allies, the rules of law 
will probably secure general observance by all. The strong party 
will conform with them because the demands of necessity will not be 
exacting enough to make it worth while to incur the displeasure of 
neutral states; the weak party will conform for fear of adding a 
neutral to the number of its foes. Indeed, in such a war the stronger 
state not uncommonly makes concessions to neutrals which they have 
no legal right to claim, hoping in this way to gain prestige without 
prejudicing the prospect of easy victory. Mr. Quigley, in his recent 
book on the "Immunity of Private Property from Capture at Sea," 
quotes as an illustration of this tendency the promise made by 
France, on sending an armed expedition into Spain in 1823, that 
immunity would be granted to merchant vessels, whether Spanish 



34 THE AMERICAN JOURNAL OP INTERNATIONAL LAW 

or foreign, except such as attempted to break blockade ; and lie adds 
' ' France lost but little by renouncing the right of capture and gained 
greater respect for her enterprise. ' ' 17 

But if the Powers »at war are evenly matched, each will carefully 
assess the strength of neutral states, and set the likelihood and prob- 
able consequences of intervention by any of them against the imme- 
diate gain to be expected from breaking the law. The possible bene- 
fits of an illegal policy will at once appear to be outweighed by its 
dangers if the states at war are few and the number and strength 
of the neutral states would dispose them to take concerted action 
against an offender. But if the states taking part in a closely con- 
tested war are many and powerful, while the neutral states are few 
and weak, a belligerent which contemplates a violation of law is 
confronted with a very difficult calculation. For the intervention of 
even a single neutral might turn the scale against him; on the other 
hand, it might not, and neutrals do not in such circumstances readily 
undertake intervention, while the advantages to be gained over the 
enemy may appear very alluring. Big nations at close grips are 
peculiarly open to desperate counsels, and in making a calculation 
of this kind often fall into errors beyond repair. Germany paid a 
heavy penalty for undervaluing the sanction of international law 
when she broke in upon Belgian neutrality in 1914, or when she 
devised her illegal submarine warfare. Indeed the events of the war 
may suggest to some future historian the gratifying reflection that, 
incredible though it may now seem to those who have passed through 
the upheaval, the external power which enforces the law of nations 
made an important contribution towards the defeat of Germany. 

Unfortunately, punishment in a world-wide conflict follows with 
such lingering steps in the wake of the crime, and is exacted at so 
great a cost, that public opinion, both then and in after years, is 
bewildered by the thousand episodes of the contest, and by the vary- 
ing fortunes of the struggle, and it does not readily grasp the se- 
quence of crime and punishment. And so the study of history does 
not always teach to a world at peace those terrible lessons which 
ought to deter every nation from defying international law; one of 
17 Immunity of Private Property from Capture at Sea, p. 24. 
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them takes its chances in a bid for supremacy, and if third parties 
do not interpose instant and overwhelming pressure, the state upon 
which the first blow falls is driven to self-help. 

Self-help is generally included by publicists among the sanctions 
of international law; "in the necessary absence of a central authority 
for the enforcement of the rules of the law of nations, the states have 
to take the law into their own hands. ' ' 1S But though this method 
of enforcement cannot be eliminated from a system of law which has 
not reached maturity, it is so uncertain in its operation, and is accom- 
panied by so many disadvantages, that it often causes a temporary 
breakdown of law instead of vindicating it. For the party resort- 
ing to self-help is unlikely to possess strength sufficient to make re- 
sistance hopeless, and so the attempted administration of punishment 
may degenerate into a brawl. Every system of law has found it 
desirable to confine this method of enforcing its rules within the 
narrowest' compass, by strengthening the more regular sanctions, 19 
and this is a task which confronts the international law of the future ; 
but hope of progress lies, not in forbidding a state to resort to self- 
help, but in making such a course unnecessary. 

Diplomatic history records many attempts to improve and add to 
the means available for securing the observance of international law, 
and in particular of treaty obligations. Among them are the occupa- 
tion of territory, the taking of hostages, and treaties of guarantee. 
But of these methods, the first two are varieties of self-help, and the 
third is a device to render intervention by third states more probable. 
Another expedient, generally adopted in the sixteenth and seven- 
teenth centuries, was the confirmation of a treaty by an oath; 20 this 
was an attempt to invoke the sanction of religion in aid of a legal 
relationship. 

During the long period of international conferences and conven- 
tions which preceded the war, no further efforts, were made to 
strengthen the sanction of the law of nations. Article 3 of the IVth 

is Oppenheim, op. (At., Vol. I, p. 13. 

i» For the limits within which self-help is permitted in English law, see 
Odgers, The Common Law of England, Vol. II, p. 953. 
20 gee Oppenheim, op. oit., Vol. I, p. 565. 
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Hague Convention of 1907 made belligerents liable to pay compensa- 
tion for violations of the laws of war comprised in it, but it did not 
explain how such compensation was to be exacted from a victorious 
offender. The preoccupation of those days was to give greater pre- 
cision and certainty to the rules of law and to think out new means 
of settling disputes as to their application and interpretation by 
agreement between the parties at issue; the ninety-seven articles of 
the first Hague Convention of 1907, providing for good offices, media- 
tion, and arbitration, were devised with that object. The value of 
these methods of preventing armed conflict is great, and it is easy 
to forget, at a time when their failure in the critical days before the 
greatest world war is entrenched upon the memory, the many occa- 
sions on which they have proved successful. But in so far as they 
succeed, they do so by persuading the contending parties to come to 
terms, or to accept the award of a disinterested person, and not by 
the use or threat of external power. Therefore, although they may 
induce nations not to break the law, or to make reparation for wrong 
done, they cannot enforce the law, or inflict punishment. They are 
not sanctions of the law. 

The Covenant of the League of Nations of, itself provides no new 
or strengthened sanction for international law. The members con- 
tract to submit any dispute likely to lead to a rupture, either to 
arbitration, or to inquiry by the Council, and they promise to refrain 
from hostilities until three months after the award or report; they 
further undertake not to resbrt to war against a member of the League 
which complies with an award, or with the recommendation of a 
report unanimously agreed upon by all the members of the Council 21 
other than the representatives of parties to the dispute; and they 
direct the Council to formulate plans for the establishment of a 
Permanent Court of International Justice. These, and other ar- 
rangements comprised in the Covenant, should have valuable results 
in promoting international cooperation, and making war less frequent ; 
but they will not be indebted for any success that they may achieve 
to any magic in the penalty clause which, if an offence comes within 

21 The Covenant also provides for the submission of a dispute to the Assem- 
bly, and for a report by the Assembly upon it. 
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the scope of Articles 12, 13, or 15, is brought into operation. The 
offender, 22 according to this clause, 

shall ipso facto be deemed to have committed an act of war against 
all other members of the League, which hereby undertake immediately 
to subject it to the severance of all trade or financial relations, the 
prohibition of all intercourse. . . . 

It shall be the duty of the Council in such case to recommend 
. . . what effective military, naval or air force the members of the 
League shall severally contribute to the armed forces to be used 
to protect the Covenant of the League." 

The Covenant of the League of Nations appears to contemplate 
that defaulting members will be compelled to carry out their obliga- 
tions by the use of the instruments of external power already avail- 
able for the enforcement of international law, — intervention by force 
of arms, by moral disapprobation, or by the exercise of commercial 
and financial pressure. As in the past, so in the future, these in- 
struments will be employed if, and only if, the general body of the 
community so desires, and their effectiveness will be governed by 
the principles already discussed. 

Many hopes are being founded on this Covenant; some may be 
realized, others frustrated. But in the meantime it is the duty of 
all to bend their efforts towards strengthening the sanction of the 
law of nations. The elimination of self-help and intermittent, ad hoc, 
intervention by the creation of judicial and administrative machinery, 
regular in action, must be the goal of every legal system. But 
such machinery would be not merely useless, but supremely dangerous, 
unless it were founded upon the general consent of the community. 

22 Article 16. 



